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Editor’s PrEfacE

Notwithstanding the economic turbulence of the past year, public antitrust enforcement 
in 2011 remained strong, reflecting a clear belief among antitrust regulators that 
efficient and effective enforcement of competition laws can be a positive contributor 
to economic growth. Cartel enforcement therefore remained a priority for regulators 
globally. While cases of explicit collusion continue to be uncovered, the cartel agenda 
is also gradually turning its attention to less obvious antitrust infringements, focusing 
not only on ‘smoking gun’ documents identifying apparently unlawful activity, but also 
on more subtle economic analyses of pricing and other market data. It has never been 
more important for companies to ensure that compliance systems do not simply ‘tick 
the box’; they need to be specifically tailored to individual companies and industries and 
rigorously applied.

The need for international coordination in cartels cases is also very apparent. In 
a key 2011 judgment in the Pfleiderer case, the European Court of Justice refused to 
provide blanket protection against disclosure of leniency statements in private damages 
actions. Instead, where a claimant in national litigation seeks access to the file of a national 
competition authority, including leniency material, the national court must balance the 
importance of protecting the leniency regime (and withholding any leniency statement 
from disclosure) against the possibly greater interest of the claimant in obtaining effective 
redress for an antitrust infringement. This reflects an increasing recognition that, while 
the leniency regime is important in identifying and prosecuting cartel cases, an effective 
system of private actions – including the availability of damages for competition law 
infringements – is also key to ensuring effective deterrence. While courts outside the 
European Union have so far refused to require disclosure of leniency materials on 
grounds of international comity, this principle may be threatened as and when national 
courts develop a more nuanced line.

A further area of international interest is the application of the antitrust rules 
in the digital economy. Following the 2007 judgment of the US Supreme Court in 
Leegin, which subjected vertical pricing restraints to a ‘rule of reason’ approach, there is a 
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potential disconnect between the US and EU regimes with regard to the anti-competitive 
nature of resale pricing requirements. Vertical supply and distribution agreements have 
subsequently raised their antitrust profile, as exemplified by the ongoing investigation – 
both in the US and the EU – of the vertical aspects of agency agreements for the sale of 
e-books. Such cases are likely to revisit and refresh established precedent on the nature 
of a ‘true’ agency arrangement, and on the circumstances in which manufacturers and 
retailers may agree on pricing structures, particularly in the online context.

I would like to thank all of the contributors for their energy and efforts in the 
preparation of this Review.

Shaun Goodman
Kirkland & Ellis International LLP
London
May 2012
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Chapter 17

NetherlaNds

Ruben Elkerbout and Jan Erik Janssen 1

I OVERVIEW

The Netherlands Competition Act (‘the CA’) is the main legislative act covering competition 
law enforcement in the Netherlands. The CA covers the prohibition of cartels and the 
abuse of a dominant position, as well as the assessment of mergers and acquisitions. The 
substantive provisions in the CA mirror the provisions in the Treaty on the Functioning 
of the European Union and the EC Merger Control Regulation and tie in with the case 
law of the Court of Justice of the European Union (‘the ECJ’). 

Compliance with the CA is enforced by the Netherlands Competition Authority 
(‘the NCA’).The NCA may launch an investigation, ex officio or following a complaint 
or leniency application, and, in the event of a violation of the cartel prohibition, impose 
fines up to a maximum of 10 per cent of the global turnover of the undertakings 
involved. The same applies with regard to a violation of abusive conduct by a dominant 
company. In addition, the NCA may impose personal fines on the responsible managers 
and executives of the undertakings that violated the cartel prohibition up to a maximum 
of €450,000. 

The past year was marked by several developments regarding the enforcement 
methods applied by the NCA. To begin with, the end of 2010 and the beginning of 
2011 saw the first individual fines imposed on managers involved in violations of the 
CA. Additionally, the number of commitment procedures increased notably in 2011. 
Furthermore, the national de minimis provision was amended, raising the market share 
threshold for exempted cartel violations from 5 per cent to 10 per cent.2 Also, market 
studies, whereby the NCA attempts to gain insight into the functioning of a particular 

1 Ruben Elkerbout is a senior associate and Jan Erik Janssen is a partner at Stek Advocaten BV. 
The authors wish to thank Marie-Claire Leijten for her invaluable assistance.

2 The Dutch de minimis exemption also applies to hardcore cartel infringements. This, however, 
only applies to agreements that do not appreciably affect trade between EU Member States.
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market in order to be able to identify any bottlenecks, gained prominence in 2011 and 
2012.

i Organisation and resource allocation 

The NCA is as an independent, autonomous government organisation. The NCA has a 
board of directors (‘the board’) consisting of a chairman and two members. The board is 
the governing body of the NCA, and is supported by the Strategy and Communications 
Department and the Office of the Chief Economist. Moreover, the NCA is divided 
into four executive departments, the main ones being the Competition Department 
(‘the CD’), the Legal Department (‘the LD’) and the Office of Energy and Transport 
Regulation (‘the OETR’). The CD is responsible for carrying out the investigations into 
possible violations of the CA and for merger control. The CD has a leniency office in 
order to facilitate leniency applications. The LD is responsible for drafting the decisions 
imposing sanctions in order to ensure the fairness of the legal proceedings. As a basic 
rule, the Chinese walls between these two departments are observed at all times. In 
addition, the LD deals with objections and appeals that companies file. The LD also 
provides legal advice and support to the board and the other departments of the NCA. 
The OETR regulates the energy and transport markets. Among other things, the OETR 
sets tariffs and ensures that energy companies comply with the sector-specific rules and 
regulations. 

The NCA was ranked among the top ten competition authorities in the world 
in the Global Competition Review in 2010, and is generally perceived to be effective in 
its enforcement. The NCA calculated that in 2011 the country as a whole gained €265 
million as a result of its competition law enforcement; however, recent figures show a 
decrease in the number of investigations concluded (18 in 2011, compared with 19 in 
2010 and 24 in 2009), as well as in the number of cases in which fines were imposed (six 
in 2011, compared with 12 in both 2010 and 2009). This development seems to relate to 
a corresponding decrease in budget and staff. In 2011 the budget was set at €45.5 million 
and 395 people were employed by the NCA, while in 2009 these figures were €49.4 
million and 438. Nevertheless, the total of fines imposed in 2011 amounted to €50.1 
million, which is considerably lower than in 2010 (€137.1 million), yet significantly 
higher than in 2009 (€4.5 million).

As per 1 January 2013 the NCA, the Independent Post and Telecommunications 
Authority and the Consumer Authority will merge into one authority: the Netherlands 
Authority for Consumers and Markets (‘the ACM’). The aim of the legislator is to increase 
procedural as well as financial efficiency in order to be able to provide better protection 
of consumer interests. Facing further budgetary cuts of 14 per cent, the search for cost-
efficient yet effective ways of encouraging compliance will continue to be a challenge in 
the coming years. 

iii Enforcement agenda

The NCA describes its mission as ‘making markets work’. It believes that in times of 
economic crises, healthy competition will contribute to the recovery of the economy. 
It also considers the protection of consumer interests one of its main goals. The NCA 
has stated that its aim, therefore, is to boost prosperity, thus improving the economic 



Netherlands

209

well-being of the consumer, by effectively enforcing competition law. In a recent 
statement, the NCA announced that it has clarified its policy regarding the prioritisation 
of possible competition law infringements. Whether the NCA will commence an 
investigation depends on:
a the extent of economic interests;
b the extent of consumer interests; 
c the severity of the alleged infringement; and
d whether any action on the part of the NCA is deemed appropriate and effective 

in those particular circumstances.

The three areas that are traditional key focus areas are the processing industry, the 
financial service industry and the health-care sector, and these areas continue to be a 
focus in the 2012 enforcement agenda. Although the NCA tries to refrain from listing all 
the sectors in which it expects to conduct investigations, it has announced that property 
auctions, the travel industry, the real estate sector and the telecommunications sector 
will be receiving considerable attention in 2012. Once the ACM opens its doors, it will 
be interesting to see whether there will be any shift in the focus areas. So far, the NCA 
has merely indicated that the ACM will concentrate on three main themes: consumer 
protection, industry-specific regulation and competition oversight.

II CARTELS

i Significant cases

Manufacturing and processing industry
There are three cartels in this area specifically worth mentioning. The first concerns the 
flour cartel case in which the NCA in December 2010 imposed its second-largest fines 
ever, a total of €81.6 million.3 Fifteen flour producers in the Netherlands, Belgium and 
Germany were found to have partitioned the market or to have made other agreements 
that restricted competition. These companies represented a significant share of the Dutch 
flour market. The NCA received leniency applications from three companies, including 
two German flour producers. None of these applicants received full immunity. The third 
whistle-blowing company was granted a fine reduction of only 10 per cent.  During the 
investigation, the NCA cooperated closely with other European competition authorities, 
including those in Belgium and the Germany. Another issue worth mentioning is that 
the NCA granted one flour-producing company a considerable reduction of the fine as a 
result of a successful inability-to-pay defence. This is apparently the first time the NCA 
has accepted such a defence.

In this area, the NCA adopted another cartel decision in December 2010, finding 
that the four largest manufacturers of double glazing made price-fixing agreements for 
the sale of double glazing to retailers.4 The NCA found that during a period of one year 
and four months the manufacturers agreed to raise the prices by 10 per cent to 12 per 

3 NCA Decision, 16 December 2010, Case No. 6306.
4 NCA Decision, 29 December 2010, Case No. 5965.
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cent as well as setting minimum prices; the aggregate fines were nearly €18 million. The 
matter was brought to the NCA’s attention by a fifth manufacturer under the NCA’s 
leniency policy, who in return did not receive a fine.

Finally, in November 2011 three collectors of ship waste were fined nearly 
€3  million.5 They were found to have made price-fixing arrangements and to have 
divided the assignments regarding the disposal of ship waste for a period of two years.

Health care
Since the start of the Dutch government’s attempt to increase the quality of health 
care in the Netherlands through liberalisation, the NCA has made this sector one of 
its top priorities. It discovered that the National Association for General Practitioners 
(‘NAGP’) was calling on its members to restrict the freedom of establishment for new 
general practitioners.6 The NAGP had made recommendations to its members in which 
they were advised to consider supply and demand issues before allowing new general 
practitioners to establish themselves in any geographical area. This way, the number 
of general practitioners in a particular area could be controlled. The NCA found these 
recommendations to be illegal as their objective was to restrict competition. In December 
2011, the NAGP was fined close to €8 million. Additionally, two NAGP officers were 
individually fined €50,000 and €25,000 since the NCA held them personally accountable 
for the recommendations made by the NAGP. 

Financial services industry
The NCA uncovered a cartel in the property auction business. In December 2011 
the NCA fined 14 property traders a total of €6.3 million.7 From June 2000 through 
to December 2009, property traders agreed to keep bids low at property auctions, 
to the detriment of those who were forced to sell their homes due to foreclosure. In 
‘post-auctions’ the property traders would sell on the properties to each other at a much 
higher price, splitting the difference among themselves. The NCA discovered that these 
agreements had affected the sale of at least 2,000 properties, representing a total value 
of €300 million. More fines are expected in this business in 2012, as the NCA has 
announced that it sent another 42 property traders a statement of objections in October 
2011. 

Service industry
The NCA subjected several industrial laundry companies to its scrutiny, which led to four 
fines for market sharing.8 The laundry companies specialised in laundering bed linen and 
work clothing for health-care providers. In the 1970s they decided to start operating under 
one name, ‘Rentex’. They established a subsidiary called Rentex Nederland with whom 
each individual laundry company concluded what they called a franchise agreement. On 

5 NCA Decision, 16 November 2011, Case No. 6929.
6 NCA Decision, 30 December 2011, Case No. 6888.
7 NCA Decision, 15 December 2011, Case No. 6538.
8 NCA Decision, 8 December 2011, Case No. 6855.
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the basis of these franchise agreements, the Netherlands was divided into districts. Each 
district was represented by one Rentex laundry company who had the exclusive right to 
serve customers in that particular district; no active or passive canvassing of customers in 
other districts was permitted. The NCA found this to be market sharing as the franchise 
agreements constituted de facto horizontal agreements between the laundry companies. 
The companies were found to have restricted competition during a period of 11 years 
(1998 to 2009) and were fined €18 million.

Telecommunication sector 
In October 2011, in a decision on appeal, the NCA confirmed the fines that had been 
imposed on the three largest operators providing mobile telecommunications services in 
the Netherlands (KPN, Vodafone and T-Mobile).9 The events leading to this decision date 
back to 2002 when these operators were found guilty of making price-fixing agreements. 
It became a landmark case after the preliminary ruling of the ECJ.10 Although this ruling 
had not given any cause for the NCA to annul its initial decision, the fines were reduced 
slightly. This was first due to the fact that the infringement had only concerned the post-
paid contracts and not the prepaid ones as well. Second, the NCA had exceeded the time 
limits for the decision-making process, which was also reflected in the fines. Remarkably 
enough, the NCA conducted dawn raids barely two months later at the premises of the 
same operators, as they are yet again suspected of making cartel arrangements. It will 
be interesting to see whether the investigation will produce sufficient evidence of a new 
cartel infringement.

ii Trends and developments

Three trends have been discernible in the review period. First, a growing collaboration 
between the NCA and other government organisations is evident. This was inevitable 
as the NCA is an advocate of sharing information with other authorities and the results 
illustrate the reasons why. With the help of the tax authorities the NCA was finally 
able to track down the cartel in the property auction business. The NCA had already 
commenced investigations in 2005, but had been unsuccessful in gathering sufficient 
evidence to convict those involved. Similarly, the (former) Ministry for Housing, Spatial 
Planning and Environment (‘the Ministry’) played a big role in the ship waste collection 
cartel. During its own investigations the Ministry had gathered information through 
phone tapping, which it handed over to the Public Prosecution Office, who in turn passed 
it on to the NCA. Although the NCA itself is not authorised to use phone taps, this does 
not preclude it from using information gathered by this means by other authorities as 
evidence. The evidence acquired through phone tapping has also proved to be crucial in 
the construction cartel in Limburg in 2010.11 In 2009, following the application for a 

9 NCA Decision 26 October 2011, Case No. 2658.
10 Case No. C-08/08.
11 NCA Decisions, 29 October 2010, Case Nos 6494 and 6836.
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temporary injunction, the district court of The Hague decided that it was not unlawful 
for the Public Prosecution Office to hand over the phone tap reports to the NCA.12

Second, as previously mentioned, the number of commitment decisions increased 
significantly in 2011. Since October 2007, it has been possible for companies to submit 
a commitment proposal to the NCA. By promising to refrain from certain behaviour 
that may violate the CA, companies are able to avoid fines and the NCA will discontinue 
any ongoing investigations. The NCA, however, will only adopt a commitment decision 
when three criteria are met: (1) the NCA must be assured that the company in question 
will act in accordance with the CA; (2) it must be plausible that the company will comply 
with the commitment decision in a verifiable manner; and (3) adopting a commitment 
decision must be more appropriate than imposing a fine. So far, five commitment decisions 
have been adopted, four of them since December 2010. The commitment decisions 
concern childcare in Amsterdam (2008),13 liability insurances (2010),14 hospital care in 
Amsterdam (2010),15 home care (2011)16 and the textile industry (2011).17 It is worth 
mentioning that the commitment decisions address hard-core infringements of the CA 
by the undertakings involved. Remarkably, this did not stop the NCA from choosing to 
apply the commitment instrument instead of imposing fines. This trend fits the strategy 
of the NCA to enforce the CA in a more efficient, cost-effective and pragmatic way.  

The third trend is that the NCA is increasingly targeting smaller businesses. The 
fines for the property traders is good example of that development; however, the NCA in 
2011 and 2012 also fined 10 window-cleaners for collusive behaviour in The Hague and 
started investigations into the behaviour of art traders and providers of magazine binders. 

III ANTITRUST: RESTRICTIVE AGREEMENTS AND DOMINANCE

i Significant cases

In general, the enforcement priorities of the NCA lie with the detection and punishment 
of hard-core cartel infringements such as price fixing, market sharing and bid rigging 
between competitors. As illustrated in the previous paragraph, the NCA is not afraid to 
impose high fines on companies that participate in such collusive behaviour. In practice, 
the investigations of the NCA rarely concern vertical restraints. With regard to vertical 
restraints, the former chairman of the board announced that the NCA adopts a more 
economics-based approach to analysing the possible anti-competitive effects of vertical 
restraints. The same applies to dominance cases. 

In the review period, the NCA did not take any formal decisions concerning 
restrictive agreements other than the cartel decisions and commitment decisions 
previously mentioned. The NCA did, however, reach some informal settlements, which 

12 Court of The Hague, 26 June 2009, LJN BJ0047.
13 NCA Decision, 30 June 2008, Case No. 5709.
14 NCA Decision, 30 December 2010, Case No. 5998.
15 NCA Decision, 31 December 2010, Case No. 6895.
16 NCA Decision, 30 June 2011, Case No. 7138.
17 NCA Decisions, 29 December 2011, Case No. 7245.
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will be discussed below. In this paragraph we discuss two noteworthy rulings regarding 
possible restrictive practices in relation to the termination of contracts, as well as the only 
dominance case in 2011.

Concerted practice: Batavus 
In a landmark case, the Supreme Court ruled that the termination by bicycle manufacturer 
Batavus of a rolling contract with one of its distributors constituted a concerted practice 
with an anti-competitive objective, namely resale price maintenance.18 This conclusion 
was based on the fact that the termination was not the result of an independent 
unilateral decision made by Batavus, but one made under pressure. An important part of 
Batavus’ customers, including its largest customer Euretco, had pressurised Batavus into 
terminating the contract with this specific distributor as it objected to this distributor’s 
low resale prices. As the termination of the contract was considered the final part of a 
hub-and-spoke-type of collusion, the Supreme Court ruled that the termination was 
therefore null and void. The Supreme Court nevertheless quashed the ruling of the 
Leeuwarden Court of Appeal, since it had failed to consider whether this concerted 
practice had an appreciable effect on competition.

In a similar case, however, concerning bed manufacturer Auping, the Leeuwarden 
Court of Appeal reached a different conclusion.19 One of Auping’s distributors, Beverslaap, 
argued that Auping terminated the rolling contract as a result of pressure exercised by 
other distributors. Beverslaap maintained that the other distributors complained about 
the fact that Beverslaap sold Auping beds with a substantial discount online. In this 
case, the court did not accept this argument due to the lack of supporting evidence. This 
illustrates that in this type of case, the evidence presented to the court to support this 
type of argument, is paramount and closely examined by the courts.

Dominance: GasTerra
At the beginning of 2011, the NCA imposed a fine on GasTerra, the Dutch incumbent 
gas trading company, for the abuse of its dominant position on the Dutch gas market 
from 1 July 2004 to 1 July 2009.20 In addition to the fine, the NCA ordered GasTerra to 
adopt various operational changes and imposed a conditional penalty in case GasTerra 
did not comply with the order. GasTerra had allegedly hindered distribution companies 
from sourcing their gas elsewhere, by refusing access to the title transfer facility (a virtual 
market place for gas trading). It was only possible for distribution companies to obtain 
gas via a gas delivery station, thus making it impossible to source gas from someone other 
than GasTerra or even to trade any surplus gas they might have.

GasTerra objected to this decision and, remarkably, the NCA agreed on several 
points, which led to the annulment of its initial decision.21 When reviewing the case, 
the NCA found that it had not proven that GasTerra had actually hindered distribution 

18 Supreme Court, 16 September 2011, LJN BQ2213.
19 Leeuwarden Court of Appeal, 17 January 2012, LJN BV1085.
20 NCA Decision, 5 January 2011, Case No. 4296_1/213.
21 NCA Decision 30 June 2011, Case No. 4296_1/214.
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companies to purchase gas elsewhere. The NCA considered that it had failed to take into 
account the fact that since the beginning of the liberalisation of the Dutch energy market 
in 2004, it had taken some time for alternative sources to enter the market. Besides, 
before certain amendments were made to the Gas Act, which entered into force 1 April 
2011, there were practical and legal difficulties that went with facilitating access to the 
title transfer facility. Furthermore, in January 2011 GasTerra made several structural 
changes to the gas products it offers as well as to its supply conditions, thereby meeting 
the NCA’s order in the initial decision. These combined factors convinced the NCA that 
as of 1 April 2011 there should no longer be any restrictions in enabling the access of 
distribution companies to the title transfer facility.

 
ii Trend, developments and strategies

An increased emphasis on effects-based analyses in Dutch competition law was already 
noticeable by 2009. This approach was then firmly established in a 2010 case, in which 
the highest administrative court with jurisdiction on public competition law enforcement 
confirmed this analysis in dominance cases. The fact that an effects-based approach was 
applied by the NCA in the GasTerra case is further evidence of the embedding of this 
method. The increased focus on the use of an effects-based approach is, however, not 
limited to dominance cases. The area of vertical restraints is another example of an 
area where this approach has become embedded. As is illustrated by Batavus, attention 
must be paid to the appreciable effects of the behaviour on competition, even in cases 
concerning hard-core restrictions.

IV SECTORAL COMPETITION: MARKET INVESTIGATIONS 
AND REGULATED INDUSTRIES

i Sector specific enforcement

The NCA’s duties are not confined to the enforcement of compliance with the CA. The 
NCA, in particular the OETR, is also responsible for executing the task as set out in 
the various sector-specific laws and regulations for the energy and transport industries. 
With regard to transport, the OETR regulates the rail market, aviation market, public 
transport markets, and the pilotage industry, and it enforces laws written by the Ministry 
of Infrastructure and Environment. With regard to the energy sector, the OETR regulates 
the electricity and gas network operators, and in a lighter form the electricity and gas 
suppliers.

ii Significant cases in regulated industries

Energy 
With regard to the energy industry, the NCA published a semi-annual report for the first 
time, in which it outlined the developments of the energy market for consumers during 
the first half of 2011. The NCA also kept its promise concerning the improvement of the 
accessibility and the usefulness of the information provided by energy companies to the 
consumers. The NCA announced that it was pushing ahead with improving the quality 
of energy bills issued by energy companies. Suppliers will be required to ask for and 
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check meter data. In addition, suppliers must take the initiative in contacting consumers 
when meter data does not seem to be completely in order.

In 2011, the NCA also imposed high fines on energy companies. Dutch energy 
supplier Greenchoice was fined over €7 million because the NCA discovered that, 
between March 2005 and March 2011, Greenchoice failed to send final customer bills 
on time in more than 20 per cent of cases;22 More than half of the final bills within 
this group were not even sent at all. In most cases, these customers were entitled to 
overpayment refunds. In addition, the NCA forced Greenchoice to take several measures 
to repair the damage suffered by customers, and to prevent this from happening again. 
The members of the board of Greenchoice took responsibility and stepped down. The 
NCA described its actions as firm and with the intention of enabling consumers to 
switch suppliers without too much difficulty.

Earlier, the NCA had imposed a fine of €2 million on Greenchoice for misleading 
door-to-door sales tactics.23 Customers were under the impression they were agreeing to 
a discount on their energy bills or to receiving an information packet, while in fact they 
were signing a contract with another energy provider. Energie Direct, a 100 per cent 
subsidiary of Essent/RWE, was fined €1 million for the same unlawful tactics. 

In addition to such enforcement actions, the NCA has several statutory tasks to 
fulfil. Within this context, the NCA is currently evaluating the ways in which the tariff 
structures and the tariff conditions are determined for grid companies. It is assessing ways 
in which these procedures can be improved. This study is part of a larger government 
scheme involving the restructuring of the Electricity and Gas Acts.

Health care 
In the health-care sector, the NCA’s goal is to ensure that freedom of choice is not 
threatened by competition restrictions. The NCA has recognised the fact that in order 
to make health care more efficient and affordable, the collective procurement of health-
care services by health-care insurers can be necessary. Therefore, the NCA has allowed 
this, provided that the aim must continue to be to enhance the quality of health care. To 
this end, the NCA has published a new brochure in which the rules regarding collective 
procurement are clarified. 

Similarly, the NCA is closely monitoring the developments regarding the 
disagreement between health insurers and the Royal Dutch Association for Physiotherapy 
(‘the RDAP’). As a result of this disagreement, the RDAP advised its member to 
collectively refuse to enter into contracts with health-care insurers. In an exchange, the 
NCA pointed out the competition risks related to these actions. The RDAP in turn, 
assured the NCA that its objective was not to distort competition. The NCA is currently 
considering whether any further action will be necessary.

22 NCA Decision, 9 December 2011, Case No. 103661.
23 NCA Decision, 8 March 2011, Case No. 103608.
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iii Market reviews

The NCA regularly conducts reviews with the purpose of gaining insight into the 
functioning of a particular market and identifying potential bottlenecks. These reviews 
have taken place in, for instance, the real estate sector, the real estate finance sector and 
the fishing industry, as well as several others. If any competition issues are detected, the 
NCA will present a report, to which the companies in question will then be allowed to 
reply before the NCA adopts a decision on whether or not to impose a fine. 

However, it has been shown that these market reviews can also lead to more 
informal settlements and recommendations in order to enhance competition. This was 
the case, for instance, when the NCA advised the Dutch Association of Travel Agents 
and Tour Operators to amend its general agency conditions. Having launched an 
investigation into the travel industry, the NCA found that travel agents interpreted the 
general agency conditions as prohibiting them from offering individual discounts. 

In the same way, the NCA accepted an informal commitment on the part of the 
Royal Dutch Booksellers Association (‘the KBb’) and the General Publishing Group 
(‘GAU’) not to distort competition in the e-book market. The KBb and GAU developed 
a new digital platform that publishers are able to use to store and distribute e-books. 
They, however, assured the NCA that the conditions for new market participants to access 
the digital platform are objective, transparent and non-discriminatory. The NCA will be 
observing whether the KBb and GAU do indeed continue to adhere to this agreement.

At the time of writing, the NCA has just released a market review on the residential 
housing market in which the NCA condemns the privileged position real estate agents 
that are a member of the incumbent representative organisation NVM enjoy on the 
Netherlands’ most popular housing website, which is majority-owned by NVM.

iv Trends, developments and strategies

When conducting market reviews, as well as other investigations, the NCA has benefited 
from the recently developed competition index. This economic detection instrument is 
used to be able to determine whether certain industries are prone to anti-competitive 
behaviour. Nine indicators, such as product prices, import rates and market growth, are 
used to measure the likelihood of anti-competitive behaviour in a particular industry. 
This way, the entire economy can be analysed while little capital and labour is required. 
One of the criticisms, however, is that demand is not included in the analysis even though 
it constitutes a rather crucial aspect of competition. The NCA is considering devoting 
further research to the question of whether and how to incorporate this variable. 

V CONCLUSIONS

The use of alternative enforcement methods by the NCA has been a recurring theme. 
Besides imposing the traditional corporate fines, the NCA has seemingly become less 
hesitant to impose personal fines as well. We have also seen an increase in the number of 
commitment decisions and informal settlements. In light of the budget cuts, the NCA 
is clearly searching for effective yet cost efficient ways to enforce competition law. This 
development is expected to continue in 2012 and 2013. 
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It has also become clear that the NCA has not let the financial crisis get in the way 
of enforcement, as in this financial climate it is particularly important to promote healthy 
competition. The NCA has not hesitated to impose substantial fines on companies or 
their directors. 

Nevertheless, the NCA continues to experience difficulties when it comes to 
proving abuse in dominance cases. In the past, the NCA has been criticised for not 
making sufficient use of the prohibition of abuse of a dominant position. This, however, 
is likely to continue to be the case, since an effects-based approach to dominance cases 
now appears to be firmly established, increasing the burden of proof for the NCA even 
further. 

The controversial discussion regarding the criminal enforcement of competition 
law has died down somewhat as much attention has shifted to the formation of the 
Consumer and Market Authority, which is due to open its doors on 1 January 2013. It 
will be interesting to see what new developments this authority will bring and whether 
the birth of the ACM will result in new discussion on the desirability of criminal 
enforcement.
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