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General

1 Whichbodies regulate aviation in your country, under what
basic laws?

The main regulatory body for aviation in the Netherlands is the Human
Environment and Transport Inspectorate, a division of the Ministry of
Infrastructure and the Environment. The Inspectorate is responsible
for the supervision of compliance with Dutch aviation legislation. Air
traffic control in the Netherlands is carried out by Air Traffic Control
the Netherlands. The principal national legislation regulating aviation
consists of the Aviation Act and the Act on Aviation, the latter replacing
the Aviation Act in phases.

Regulation of aviation operations

2 Howisair transport regulated in terms of safety?

The Netherlands is a party to the Chicago Convention and must there-
fore comply with ICAO standards. Furthermore, EU legislation (in
which, among others, ICAO regulation is implemented) applies. The
European Aviation Safety Agency (EASA) plays an important role in
the field of safety of European civil aviation, among others in advis-
ing the European Commission on the drafting of EU legislation. The
international legislation mentioned above has, where required, been
implemented in national aviation legislation. The Aviation Act and the
Act on Aviation contain general provisions relating to the safety of air
transport and air traffic, which are specified in further regulation based
thereon, such as the following:
the Aircraft Decree 2008, the Aviation Licences Decree, the Air
Operation Decree, the Regulations on Air Operation and the
Regulations on Aircraft Maintenance, containing provisions in
respect of airworthiness, operators, operations and maintenance
of aircraft; and
«the Air Traffic Decree 2014, containing provisions in respect of air
traffic control.

3 Whatsafety regulation is provided for air operations that do
not constitute public or commercial transport, and how is the
distinction made?

In principle, non-commercial air operations fall under the same gen-
eral safety regulation as commercial air operations. However, Dutch
law does make a distinction between commercial and non-commercial
air operations. The Air Operation Decree and certain provisions of
the Act on Aviation specifically relate to commercial air operations,
whereas the Regulations on Air Operation, implementing Annex 6 to
the Chicago Convention (to the extent relating to ‘general aviation’),
contain provisions applicable to private air operations and corporate
air operations. Aerial work, although not covered by Annex 6 to the
Chicago Convention, falls under the scope of the Regulations on Air
Operation as well.

4 Isaccesstothe market for the provision of air transport
services regulated, and if so how?

Yes, access to the market for the provision of air transport services is

regulated. EC Regulation No. 1008/2008 (on the application of which

interpretative guidelines are being prepared) is directly applicable in

the Netherlands. If an air carrier does not fall under the scope of EC
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Regulation No. 1008/2008 (ie, for example, an air carrier not estab-
lished in the European Economic Area (EEA), or an air carrier operating
local flights), article 16 of the Aviation Act applies, stating that air
carriers, unless otherwise provided by an international agreement, are
prohibited from operating aircraft in, to or from the Netherlands with-
out an operating licence granted by the Minister for Infrastructure and
the Environment.

5 Whatrequirements apply in the areas of financial fitness and
nationality of ownership regarding control of air carriers?

Under EC Regulation No. 1008/2008, applicable to air carriers estab-
lished in the EEA, the Minister for Infrastructure and the Environment
may grant an operating licence to an air carrier whose principal place
of business is located in the Netherlands, provided said air carrier
meets the requirements set forth in EC Regulation No. 1008/2008. As
to financial fitness, EC Regulation No. 1008/2008 provides that an air
carrier applying for an operating licence for the first time must provide
evidence that it is able to satisfy the following:

meet, at any time, its actual and potential obligations for a period

of 24 months from the start of operations; and

cover its operational costs according to its business plan for a

period of three months from the start of operations, without taking

into account any income from its operations.

As to nationality of ownership, EC Regulation No. 1008/2008 provides
that, in order for an operating licence to be granted to an air carrier,
EEA member states or nationals of EEA member states must own more
than 5o per cent of said air carrier, and effectively control it, whether
directly or indirectly through one or more intermediate undertakings,
except as provided for in an agreement with a third country to which
the EU is a party.

6 What procedures are there to obtain licences or other rights to
operate particular routes?

In principle, an air carrier having been granted an operating licence
in accordance with EC Regulation No. 1008/2008 is entitled to oper-
ate air services within the EEA. The operation of routes between an
EEA member state and a non-EEA member state is regulated by bilat-
eral agreements between the EU and said non-EEA member state.
Where the operation of a certain route between the Netherlands and
a non-EEA member state is not governed by a bilateral agreement
between the EU and the relevant non-EEA member state, the air car-
rier must be designated by the Minister for Infrastructure and the
Environment pursuant to the applicable bilateral agreement between
the Netherlands and said non-EEA member state.

7 What procedures are there for hearing or deciding contested
applications for licences or other rights to operate particular
routes?

An air carrier or other interested party can file with the Minister
for Infrastructure and the Environment a notice of objection to the
Minister’s decision in respect of an application for a licence to operate
particular routes. Against the decision on such objection, appeal can be
filed with the court and against the judgment of the court, appeal can
be filed with the Administrative Law Division of the Council of State.
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8 Isthere adeclared policy on airline access or competition, and
if so what is it?

According to the Policy Document on Aviation, containing the govern-
ment’s vision on and ambition in respect of aviation in the Netherlands,
the government aims to contribute to the development of as open
and competitive an aviation market as possible. Other important
policy documents on aviation are the Licensing Policy Document on
Aviation and the Policy Regulations on Licences for Scheduled and
Non-scheduled Air Transport (both published in May 2014), through
which the government aims to establish a level playing field, especially
in light of increased consolidation of air carriers.

9 Whatrequirements must a foreign air carrier satisfy in order
to operate to or from your country?

To operate commercial flights to or from the Netherlands, a foreign,
EEA-established air carrier must be in the possession of an operating
licence issued in accordance with EC Regulation No.1008/2008 by the
competent licensing authority of the member state in which the air car-
rier’s principal place of business is located. Air carriers not established
in the EEA must be designated pursuant to the applicable bilateral
agreement between the Netherlands and the relevant country (or must
be granted an operating licence in accordance with article 16 of the
Aviation Act; see question 4).

Furthermore, the Act on Aviation provides that any air carrier
operating flights for remuneration within the Amsterdam flight infor-
mation region must be in the possession of an air operator’s certificate
(AOC) granted by the Minister for Infrastructure and the Environment
(ie, the Human Environment and Transport Inspectorate), unless pro-
vided otherwise by international agreement. Under EC Regulation
No. 1008/2008, an operating licence shall only be granted provided
that the air carrier applying for such licence holds a valid AOC issued
by the competent authority of the member state concerned. Technical
requirements for an AOC to be granted are laid down in EU Regulation
No. 965/2012 (said Regulation (parts I-V) being applicable in the
Netherlands as from 28 October 2014 owing to the use of the opt-out
possibilities provided therein).

10 Are there specific rules in place to ensure aviation services
are offered to remote destinations when vital for the local
economy?

Under EC Regulation No. 1008/2008, public service obligations may
be imposed by a member state in respect of scheduled air services
between an EU airport and an airport serving a peripheral or devel-
opment region in its territory or on a thin route to any airport on its
territory, any such route being considered vital for the economic and
social development of the region which the airport serves. Public ser-
vice obligations shall be imposed only following consultations with
the other member states concerned and after having informed the
European Commission, the airports concerned and the air carriers
operating on the relevant route, and only to the extent necessary to
ensure on that route the minimum provision of scheduled air services
satisfying fixed standards of continuity, regularity, pricing or minimum
capacity, which air carriers would not assume if they were solely con-
sidering their commercial interest. In the Netherlands, no specific rules
on public service obligations exist.

11 Are charter services specially regulated?

EC Regulation No. 1008/2008 applies to both scheduled services and
charter services. Pursuant to article 3 of the Decree on Non-scheduled
Air Transport, the operation of non-scheduled flights between the
Netherlands and a non-EEA member state that are not governed by
a bilateral agreement between the EU or the Netherlands on the one
hand and the relevant non-EEA member state on the other, must be
authorised by the Minister for Infrastructure and the Environment.

12 Are airfares regulated, and if so, how?

Pursuant to EC Regulation No. 1008/2008, air carriers established in
the EEA, and, on the basis of reciprocity, air carriers established in
third countries, may freely determine airfares for air services within
the EEA (although certain restrictions may apply in case of pub-
lic service obligations). Notwithstanding the provisions of bilateral
agreements between EEA member states, EEA member states may
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not discriminate on grounds of nationality or identity of air carriers in
allowing EEA-established air carriers to set fares and rates for air ser-
vices between their territory and a third country.

Pursuant to the Tariff Decree on Scheduled Air Transport, airfares
for scheduled air transport services between the Netherlands and des-
tinations outside the EEA require prior consent from the Minister for
Infrastructure and the Environment, but only to the extent the interna-
tional agreement between the Netherlands and the relevant non-EEA
country so requires. Such international agreements with third countries
often contain liberal tariff regimes, under which any designated air car-
rier may, under supervision of the contracting states, freely determine
its tariffs. The necessary criteria for the granting of consent (to the
extent still required) have been included in policy regulations.

13 Are there any rules regulating the operation of unmanned
aircraft systems (drones)?

The non-commercial operation of drones falls under the scope of the
Regulations on Model Aircraft Flying, while the commercial opera-
tion of drones falls under the scope of the Regulations on Remotely
Piloted Aircraft. As of 1 July 2016, said Regulations on Remotely Piloted
Aircraft were amended in order to make a distinction between micro
and mini drones (the latter being covered by a less stringent regulatory
regime). At a European level, EASA published its Technical Opinion on
the operation of drones in December 2015. New rules are being devel-
oped within the framework described in said Technical Opinion.

Aircraft

14 Whois entitled to be mentioned in the aircraft register? Do
requirements or limitations apply to the ownership of an
aircraft listed on your country’s register?

According to the Act on Aviation and the Regulations on the
Registration of Netherlands Civil Aircraft, in the nationality register
the holder of the aircraft (typically the lessee) is registered, as well as
the owner if this is a natural person or legal entity other than the holder.
Pursuant to the Aircraft Decree 2008, the holder of the aircraft should
be a national or resident of an EEA member state, or a legal entity
incorporated under the laws of, and having its corporate seat or actual
place of business in, an EEA member state or Bonaire, St Eustatius or
Saba (Caribbean islands forming part of the Netherlands). If the holder
of the aircraft is not the owner as well, it is additionally required that
the owner is not a national of, or a legal entity established in, a state
with which the Netherlands no longer maintain diplomatic relations.

15 Isthere aregister of aircraft mortgages or charges, and if so
how does it function?

Yes, pursuant to the 1948 Geneva Convention on the International
Recognition of Rights in Aircraft there is a public register for the reg-
istration of mortgages and other rights on aircraft, which is held by
the Land Registry. Rules pertaining to the registration of aircraft in
the public register can be found in the Dutch Civil Code, the Rules on
Registered Aircraft 1996 and the Regulations on Registered Aircraft
2005. An aircraft can only be registered with the public register if said
aircraft has a maximum take-off mass of at least 450kg, has been regis-
tered with the Netherlands nationality register, has not been registered
with the nationality register of another state and if the court has
approved the request for registration.

16 Whatrights are there to detain aircraft, in respect of unpaid
airport or air navigation charges, or other unpaid debts?

In the Netherlands, there are no specific rights to detain aircraft in
respect of unpaid airport or air navigation charges. In general, the
provisions of the Dutch Code of Civil Procedure on seizure of aircraft
apply in respect of unpaid charges or other debts. Under Dutch law,
an asset can be detained by a creditor holding said asset (eg, a repair-
man) until the related amount owed to it is paid in full. In principle,
this right of detention also exists in respect of aircraft, with the under-
standing that with respect to aircraft registered with the Netherlands
public register, or any other public register within the meaning of the
1948 Geneva Convention on the International Recognition of Rights
in Aircraft, specific rules apply. The Dutch Civil Code provides that a
right of detention can be exercised in respect of such registered aircraft
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but that the same shall not entail a right of priority over such aircraft, so
that it merely serves as a pressure tool.

17 Do specific rules regulate the maintenance of aircraft?

At a European level, EU Regulation No. 1321/2014 applies. At a national
level, the maintenance of aircraft is regulated by the Act on Aviation,
the Aircraft Decree 2008, the Regulations on Aircraft Maintenance,
the Regulations on Recognitions of Airworthiness 2008 and the Air
Operation Decree.

Airports

18 Who owns the airports?

Amsterdam Airport Schiphol, Rotterdam The Hague Airport and
Lelystad Airport are all owned by NV Luchthaven Schiphol (through
Schiphol Nederland BV, Rotterdam Airport BV and NV Luchthaven
Lelystad, respectively). NV Luchthaven Schiphol in its turn is owned
by the state of the Netherlands (69.77 per cent), the municipality of
Amsterdam (20.03 per cent), Aéroports de Paris SA (8 per cent) and
the municipality of Rotterdam (2.2 per cent). Schiphol Nederland
owns §1 per cent and the municipality of Eindhoven and the prov-
ince of Noord-Brabant each own 24.5 per cent of Eindhoven Airport
(through Eindhoven Airport NV). Maastricht Aachen Airport is owned
by the province of Limburg (through Maastricht Aachen Airport BV).
Groningen Airport Eelde is owned by the provinces of Groningen
(30 per cent) and Drenthe (30 per cent), and the municipalities of
Groningen (26 per cent), Assen (10 per cent) and Tynaarlo (4 per cent),
through Groningen Airport Eelde NV. Enschede Airport Twente was
out of operation since 2008, but is now allowed to handle a small num-
ber of flight movements per year.

19 What system is there for the licensing of airports?

Pursuant to the Act on Aviation, the operation of Amsterdam Airport
Schiphol is subject to a licence (which has been granted to Schiphol
Nederland BV). According to the Act on Aviation, the licence is granted
for an indefinite period of time, but can be revoked by the Minister for
Infrastructure and the Environment, among others, in the event of
mismanagement by the airport operator endangering the continuity
of the airport. In case of a serious presumption of impending misman-
agement by the airport operator, the Minister for Infrastructure and
the Environment may give binding instructions in order to avoid said
mismanagement. The Regulations on Civil and Military Airports con-
tain provisions for civil and military airports other than Amsterdam
Airport Schiphol.

In March 2014 EU Regulation No. 139/2014 entered into force,
regulating the certification of airports on a European level. Airports
falling under the scope of said Regulation must be in the possession
of a European certificate granted in accordance therewith before
31 December 2017.

20 Isthere a system of economic regulation of airports, and, if so,
how does it function?

The Act on Aviation complies with EC Directive 2009/12, which applies
to Amsterdam Airport Schiphol and aims to create a common frame-
work for the regulation of airport charges (ie, a levy paid by air carriers
for the use of facilities and services related to landing, take-off, lighting
and parking of aircraft, and processing of passengers and freight). At
least once a year, the operator of Amsterdam Airport Schiphol must
determine the tariffs and conditions relating to its activities for the
benefit of the use of the airport by air carriers. Said tariffs and condi-
tions must be reasonable and non-discriminatory between air carriers.
Tariffs may be modulated in the public and general interest, including
environmental issues. The criteria used for such a modulation shall be
relevant, objective and transparent. The Authority for Consumers and
Markets (ACM) is responsible for the enforcement of compliance with
the relevant tariff regulations under or pursuant to the Act on Aviation.

21 Are there laws or rules restricting or qualifying access to
airports?

The Acton Aviation provides thataccesstothe airportis tobe ensured by
the airport operator in accordance with the Act on Aviation and further
regulations based thereon. Said further regulations contain restrictions
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with a view to noise, safety, the environment, etc. Furthermore, access
to airports may be limited pursuant to regulations on slot allocation
(see question 22). Pursuant to EC Regulation No. 1008/2008 the regu-
lation of distribution of air traffic rights between EU airports are to be
non-discriminatory among destinations inside the EEA or on grounds
of nationality or identity of EU air carriers.

22 How are slots allocated at congested airports?

In accordance with the Decree on Slot Allocation, based on EC
Regulation No. 95/93 (as amended by EC Regulation No. 793/2004
and most recently by EC Regulation No. 545/2009), slots at coordi-
nated airports (ie, Amsterdam Airport Schiphol, Eindhoven Airport
and Rotterdam The Hague Airport) are allocated by Stichting Airport
Coordination Netherlands (SACN). Air carriers having been allocated
slots from the pool are allowed to use the airport infrastructure for the
purposes of take-off and landing at particular times and during a par-
ticular season. An air carrier has the right to retain the series of slots
allocated to it in a particular season for the next corresponding season,
but only if such air carrier has operated the relevant slots for at least
80 per cent of the time. These rights are known as ‘grandfather rights’.
If said 80 per cent usage cannot be evidenced, the relevant slots are
returned to the pool. SACN must act in a neutral, non-discriminatory
and transparent way.

23 Are there any laws or rules specifically relating to ground
handling?

The Regulations on Ground Handling Airports, based on the Act on
Aviation and EC Directive 96/67 (in respect of which EC Directive
replacing legislation has been proposed and, in March 2015, with-
drawn), apply to all types of ground handling services on airports open
to commercial traffic whose annual traffic is no less than two million
passenger movements or 50,000 tonnes of cargo.

In principle, access to the market by suppliers of ground handling
servicesis free. However, the Regulations on Ground Handling Airports
provide that the Minister for Infrastructure and the Environment may
limit the number of providers for certain categories of ground handling
services to no less than two per such category, whereby at least one of
these suppliers should be entirely independent from the airport and the
dominant air carrier at that airport. The Minister for Infrastructure and
the Environment may also limit the number of users of self-handling
services (meaning that air carriers provide the services in question
for themselves) to no less than two. Furthermore, the Minister for
Infrastructure and the Environment may impose certain conditions
(relating to, for example, financial fitness and safety) on ground han-
dling service providers or users of self-handling services.

24 Who provides air traffic control services? And how are they
regulated?

Up to flight level 245 (24,500 feet), air traffic control services are pro-
vided by Air Traffic Control the Netherlands, an agency existing under
the Act on Aviation and reporting to the Minister for Infrastructure
and the Environment (while air traffic control services for the upper
airspace above 24,500 feet are provided by the Maastricht Upper Area
Control Centre, an agency operated by Eurocontrol). The tasks, struc-
ture and (operational and financial) management of Air Traffic Control
the Netherlands are governed by the Act on Aviation. In respect of air
traffic control, reference should also be made to the Single European
Sky II (and the proposed but slowly progressing Single European Sky
I1+) legislation, the aim and purpose of which is to ensure a harmonised
regulatory framework for air traffic management in the EU.

Liability and accidents

25 Are there any special rules in respect of death of, or injury to,
passengers or loss or damage to baggage or cargo in respect of
domestic carriage?

Air carrier liability for passengers and their baggage is governed by EC
Regulation No. 2027/97, which has been amended by EC Regulation
No. 889/2002 in order to implement the relevant provisions of the
Montreal Convention regarding the carriage of passengers and their
baggage by air, and which applies to domestic carriage as well. EC
Regulation No. 2027/97 lays down the obligations of EU air carriers in
relation to liability in the event of accidents to passengers for damage
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sustained in the event of death or wounding of a passenger or any other
bodily injury suffered by a passenger, if the accident which caused
the damage took place on board an aircraft or in the course of any of
the operations of embarking or disembarking. The air carrier is liable
for damage sustained in case of damage to, or destruction or loss of,
checked baggage, provided that the event which caused said damage,
destruction or loss took place on board the aircraft or during any period
within which the checked baggage was in the charge of the air carrier.
However, the air carrier is not liable if and to the extent the damage
resulted from the inherent defect, quality or vice of the baggage. In the
case ofunchecked baggage, the air carrierisliable ifthe damage resulted
from its fault or that of its servants or agents. In order to strengthen pas-
sengers’ position, a revision of EC Regulation No. 2027/97 is deemed
necessary, but progress is slow. Therefore, in June 2016 the European
Commission published Interpretative Guidelines on EC Regulation
No. 2027/97, which should allow for a better application and enforce-
ment of said Regulation.

At a national level, provisions relating to air carrier liability (based
on the Montreal Convention), have been included in chapter 8 of the
Dutch Civil Code.

26 Are there any special rules about the liability of aircraft
operators for surface damage?

EC Regulation No. 785/2004, as amended by EC Regulation
No. 1137/2008 and EU Regulation No. 285/2010, contains the minimum
insurance requirements for all air carriers and all aircraft operators fly-
ing within, into, out of| or over the territory of a member state. See also
question 41.

27 What system and procedures are in place for the investigation
of air accidents?

EU Regulation No. 996/2010, taking into account Annex 13 to the
Chicago Convention, lays down international standards and recom-
mended practices for aircraft accident and incident investigation. Said
Regulation applies to safety investigations into accidents and serious
incidents occurring in the following:
within the EU;
outside the EU, but involve aircraft registered in a member state or
operated by an undertaking established in a member state; or
in territories where a member state may, according to international
standards and recommended practices, appoint a representative
or has a special interest by virtue of fatalities or serious injuries to
its citizens.

Pursuant to EU Regulation No. 996/2010, a member state is obliged
to investigate every aircraft accident or serious incident which occurs
on its territory. The Annex to EU Regulation No. 996/2010 contains a
list of examples of serious incidents. Each member state must ensure
that safety investigations are conducted or supervised by a permanent,
independent national civil aviation safety investigation authority. In
the Netherlands, this is the Dutch Safety Board. Also, EU Regulation
No. 996/2010 establishes a European Network of Civil Aviation Safety
Investigation Authorities, formed of all member states’ national safety
investigation authorities, in order to improve the quality of investiga-
tions conducted by safety investigation authorities and strengthen
their independence. EASA is closely involved in the investigations
referred to above; an EASA representative must be invited to partici-
pate in said investigations as an adviser.

In 2015, EU Regulation No. 996/2010 was amended by EU
Regulation No. 376/2014 to the extent it concerns the reporting of
occurrences in civil aviation (see question 28).

28 Isthere a mandatory accident and incident reporting system,
and if so, how does it operate?

Pursuant to EU Regulation No. 996/2010, which contains detailed pro-
visions on safety investigations following aircraft accidents or serious
incidents, any person involved who has knowledge of the occurrence
of such accident or serious incident shall notify without delay the com-
petent safety investigation authority of the member state in which the
accident or serious incident occurred. In the Netherlands this is the
Dutch Safety Board. The Dutch Safety Board has the obligation to notify
without delay the European Commission, EASA, ICAO, the member
states and any third parties involved. Each safety investigation shall
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be concluded with a report in a form appropriate to the type and seri-
ousness of the accident or serious incident. Such report shall contain,
where appropriate, safety recommendations. In 2015, EU Regulation
No. 996/2010 was amended by EU Regulation No. 376/2014, the latter
establishing more proactive rules on the reporting, collecting, storing,
protecting and disseminating of safety incident information in order
to identify potential safety hazards before they result in an accident.
Moreover, EU Regulation No. 376/2014 aims to create a ‘just culture’
environment by introducing provisions relating to the inappropriate
use of safety information and the protection of occurrence reporters.

Competition law

29 Do sector-specific competition rules apply to aviation? If not,
do the general competition law rules apply?

In the Netherlands, sector-specific competition rules apply to
Amsterdam Airport Schiphol because it has a dominant position on the
national market. On the basis of these rules, said airport is required to
hold separate accounts for its aviation and non-aviation activities. The
ACM regulates the tariffs and conditions for aviation activities pro-
vided to airlines by said airport. This concerns tariffs and conditions
for landing, take off, parking of aircraft, baggage transport and security
measures. The ACM ensures that tariffs and conditions are cost-based
and are not unreasonable or discriminatory. The airport will also base
its tariffs on an attributive system of costs and benefits that requires the
approval of the ACM.

The general competition law rules as laid down in the Dutch
Competition Act apply to the aviation sector as a whole.

30 Isthere a sector-specific regulator or are competition rules
applied by the general competition authority?

The ACM is entrusted with the enforcement of the competition rules.
This includes both the sector-specific rules applicable to Amsterdam
Airport Schiphol as well as the general competition rules in the Dutch
Competition Act.

31 How is the relevant market for the purposes of a competition
assessment in the aviation sector defined by the competition
authorities?

In its decisional practice, the ACM has defined two separate product
markets (ie, the sale of airline capacity for transport of cargo and the
sale of airline capacity for transport of persons).

The ACM has, onthe basis of the decisional practice of the European
Commission, considered that the market for the sale of airline capac-
ity for transport of persons could be divided into medium-haul and
long-haul flights. The ACM has left open whether or not this results in
the existence of separate product markets, but has considered that if
there is a separate product market for long-haul flights, it will in any
event include both scheduled flights and charter flights. The ACM
has considered the geographical market for sale of airline capacity for
transport of persons to be national.

The ACM has considered the purchase of blocks of seats by tour
operators and travel agencies to be a separate product market as well.
Also, the market for the purchase of blocks of seats is considered to be
national, since tour operators focus all of their promotional activities
on the national market and purchase seats for flights departing from
said national market.

32 What are the main standards for assessing the competitive
effect of a transaction?

If a notified transaction significantly impedes competition in the Dutch
market or part thereof, the ACM may prohibit this transaction. In par-
ticular, this will be the case if the transaction results in the strengthening
or creation of a dominant position of a party on a given market.

To assess the competitive effects of a transaction, the ACM deter-
mines the position of the undertakings on the relevant markets. Market
shares form the most important indication of dominance, but the ACM
will also take into account other factors, such as the structure of the
markets concerned, buyer power and barriers to entry.
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disasters or exceptional occurrences and state aids granted to certain
Update and trends areas of Germany affected by the division of that country. Section

The number of flight movements at Amsterdam Airport Schiphol

is increasing significantly. The airport has almost reached the
allowed maximum of 500,000 flights per year, resulting in the
need for alternative air traffic capacity at other Dutch airports.
Lelystad Airport is working on the construction of a new passen-
ger terminal. Eindhoven Airport is growing steadily, expecting a

6 per cent passenger growth in 2016. Rotterdam The Hague Airport
intends to expand but is confronted with growth limitations due to
noise pollution.

In May 2016, it was decided that Enschede Airport Twente
(which has been out of operation since 2008) is allowed to handle
up to 60 flight movements per day. Said flight movements mainly
concern business flights.

The province of Limburg has selected an airport operator for
Maastricht Aachen Airport, being Trade Centre Global Investments
(TCGI). TCGI will further develop and expand the airport.

33 What types of remedies have been imposed to remedy
concerns identified by the competition authorities?

The ACM may impose behavioural or structural remedies if a certain
transaction raises concerns. It must be noted that the ACM favours the
imposition of structural remedies over the imposition of behavioural
remedies. However, to date, the ACM has not required any remedies in
the aviation sector.

Financial support and state aid

34 Are there sector-specific rules regulating direct or indirect
financial support to companies by the government or
government-controlled agencies or companies (state aid) in
the aviation sector? If not, do general state aid rules apply?

Both general and sector-specific EU state aid rules apply in the aviation
sector. Commission Communication 2014/C 99/03 contains guide-
lines specifically for state aid in the aviation sector. The objective of
the guidelines is to preserve the accessibility of regions, while avoiding
the duplication of unprofitable airports, a waste of public resources and
undue distortions of competition. The guidelines, for example, clearly
specify that when setting up agreements with an airline, the airport
needs to ensure that the expected costs generated by the agreements
will be covered by the corresponding expected revenues. If this is not
the case, the airline benefits from an undue advantage which in prin-
ciple constitutes incompatible state aid. The European Commission
recently adopted several decisions, based on the guidelines on state aid
to airports and airlines, concerning public support granted to airports
and airlines in France and Germany.

Besides the general and sector-specific EU state aid rules, national
sector-specific rules apply to Amsterdam Airport Schiphol in view of
its dominant position. On the basis of these rules, Amsterdam Airport
Schiphol is required to hold separate accounts for its aviation and
non-aviation activities.

35 What are the main principles of the state aid rules applicable
to the aviation sector?

According to article 107(1) TFEU, any aid granted by a member state
that distorts or threatens to distort competition by favouring certain
undertakings shall be incompatible with the internal market, insofar
as it affects trade between member states. The European Commission
applies the ‘market economy investor principle’ to determine the
legality of aid granted by a member state or another public authority.
Under this principle, the European Commission assesses whether a
private investor would have made the investment under normal mar-
ket conditions.

36 Arethere exemptions from the state aid rules or situations in
which they do not apply?

Section 107(2) and (3) TFEU list specific situations in which state aid
shall be compatible with the common market. Section 107(2) TFEU
states the type of state aid considered to be in line with the internal mar-
ket, namely state aids that have a social character granted to individual
consumers, state aids to make good the damage caused by national
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107(3) TFEU allows the Commission to permit a number of categories
of state aid for which any anticompetitive effects are outweighed by
other benefits.

Furthermore, Block Exemption Regulation No. 651/2014 (Block
Exemption Regulation) applies. The Block Exemption Regulation
exempts the Netherlands and the other member states from the obliga-
tion to notify the grant of state aid, as long as all the Block Exemption
Regulation criteria are fulfilled.

Commission Regulation No. 1407/13 (de minimis Regulation)
also applies to state aid granted in the aviation sector. The de minimis
Regulation exempts aid measures from the notification requirement
in section 108(3) TFEU if the total amount of aid granted per mem-
ber state to a single undertaking does not exceed €200,000 over any
period of three fiscal years, provided that all the other criteria laid down
in the de minimis Regulation are fulfilled.

Lastly, it should be noted that the European Commission is cur-
rently in the process of extending the Block Exemption Regulation
as part of its Regulatory Fitness and Performance of EU Legislation
agenda. The European Commission intends to include certain exemp-
tions for ports and airports in the Block Exemption Regulation,
reducing the administrative burdens for public authorities and
other stakeholders.

37 Must clearance from the competition authorities be obtained
before state aid may be granted?

According to section 108(3) TFEU, clearance from the European
Commission must be obtained in order to grant state aid. Section
108(3) TFEU determines that the European Commission must be
notified of any plans to grant or alter state aid in order to enable the
European Commission to submit comments on the plans.

State aid that fulfils all conditions laid down in the Block Exemption
Regulation, both general and specific, to the relevant categories of state
aid is exempted from the notification obligation laid down in section
108(3) TFEU. State aid that fulfils all the conditions laid down in the de
minimis Regulation is also exempted from the notification obligation
laid down in section 108(3) TFEU.

38 If'so, what are the main procedural steps to obtain clearance?

EC Regulation No. 659/1999, as implemented by EC Regulation
No. 794/2004 describes, in detail, the procedural steps necessary to
obtain clearance from the European Commission.

39 Ifno clearance is obtained, what procedures apply to recover
unlawfully granted state aid?

In the event of unlawfully granted state aid, a member state must take
all appropriate measures to recover the aid, including interest at an
appropriate rate. In the Netherlands, a legislative bill is pending in the
Dutch parliament regarding the recovery of unlawfully granted state
aid. Currently, there is no particular legislation that provides for a pro-
cedure to recover unlawfully granted state aid. Unlawfully granted
state aid should be recovered by using the general provisions in the
Dutch General Administrative Law Act.

Miscellaneous

40 Isthere any aviation-specific passenger protection
legislation?

EC Regulation No. 261/2004 establishes minimum rights for pas-
sengers in case of denied boarding against the passenger’s will, flight
cancellations and long delays by providing rules pertaining to reim-
bursement of costs of tickets, care (eg, meals, hotel accommodation,
etc) and compensation. The Human Environment and Transport
Inspectorate is responsible for the enforcement of compliance with EC
Regulation No. 261/2004. On 17 September 2011 a policy regulation on
the enforcement of said EC Regulation, issued by the State Secretary for
Infrastructure and the Environment, entered into force (which policy
regulation was last amended as per 23 September 2013). To strengthen
passengers’ position, a revision of EC Regulation No. 261/2004 is gen-
erally deemed necessary, but progress is slow. Therefore, in June 2016
the European Commission published Interpretative Guidelines on EC
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Regulation No. 261/2004, which should allow for a better application
and enforcement of said Regulation.

EC Regulation No. 1107/2006 contains provisions for the protec-
tion of, and provision of assistance to, disabled persons and persons
with reduced mobility travelling by air. In principle, disabled persons
and persons with reduced mobility cannot be refused reservations or
boarding on grounds of their disability. Exceptions can be made on the
basis of applicable safety requirements and physical impossibility of
embarkation or carriage.

In respect of computerised reservation systems (CRS),
EC Regulation No. 80/2009 applies, establishing a harmonised code
of conduct regarding the use of CRS, in order to protect consum-
ers’ interests.

EC Regulation No. 1008/2008 deals with passengers’ rights
regarding airfares (see question 12).

41 Are there mandatory insurance requirements for the
operators of aircraft?

Yes, there are mandatory insurance requirements for the operators
of aircraft, laid down in EC Regulation No. 785/2004, as amended
by EC Regulation No. 1137/2008 and EU Regulation No. 285/2010.
EC Regulation No. 785/2004 contains minimum insurance require-
ments for air carriers and aircraft operators in respect of passengers,
baggage, cargo and third parties, for both commercial and private
flights. Under EC Regulation No. 785/2004, air carriers and aircraft
operators are required to be insured to cover the risks associated with
aviation-specific liability (including acts of war, terrorism, hijacking,
acts of sabotage, unlawful seizure of aircraft and civil commotion).

42 Whatlegal requirements are there with regard to aviation
security?

EC Regulation No. 300/2008 on common rules in the field of civil
aviation security (as supplemented by EC Regulation Nos. 272/2009
and 1254/2009 and EU Regulation No. 18/2010) provides common
rules and basic standards relating to aviation security. It provides
the basis for a common interpretation of Annex 17 to the Chicago
Convention regarding security issues. In November 2015, the European
Commission adopted EU Regulation No. 2015/1998, which lays down
detailed measures for the implementation of said rules and standards.
In the Netherlands, the Aviation Act, the Civil Aviation Security Decree
and the Regulations on Implementation of Civil Aviation Security 2010
provide for rules regarding security officers and security measures of
airports, passenger and baggage control and control of goods.

43 What serious crimes exist with regard to aviation?

Examples of serious crimes regarding aviation are equipping or rental
of an aircraft to be used for violent acts, violence against any person on
board an aircraft, deliberate reporting of incorrect flight information
while knowing the same jeopardises the safe operation of an aircraft,
acts of violence against any person on airports and trespassing on
airports. Said crimes have been identified in the Dutch Criminal Code.
Besides these provisions, the Netherlandsis also a party to certain inter-
national instruments providing for rules against hijacking of aircraft,
offences and crimes committed on board an aircraft and sabotage, such
as the 1963 Tokyo Convention, the 1970 Hague Convention and the
1971 Montreal Convention.

stek

Jeroen Timmermans
Laetitia Kunst-den Teuling
Ruben Elkerbout

jeroen.timmermans@steklaw.com
laetitia.kunst@steklaw.com
ruben.elkerbout@steklaw.com

Vijzelstraat 72, floor 7B
1017 HL Amsterdam
Netherlands

Tel: +3120 §30 §200
Fax:+31205305299
www.steklaw.com

www.gettingthedealthrough.com

145

© Law Business Research 2016



Getting the Deal Through

Acquisition Finance
Advertising & Marketing
Air Transport
Anti-Corruption Regulation

Executive Compensation & Employee Benefits

Financial Services Litigation
Fintech

Foreign Investment Review

Pharmaceutical Antitrust
Ports & Terminals
Private Antitrust Litigation

Private Banking & Wealth Management

Anti-Money Laundering Franchise Private Client
Arbitration Fund Management Private Equity
Asset Recovery Gas Regulation Product Liability
Aviation Finance & Leasing Government Investigations Product Recall

Banking Regulation Healthcare Enforcement & Litigation Project Finance

Cartel Regulation High-Yield Debt Public-Private Partnerships
Class Actions Initial Public Offerings Public Procurement
Commercial Contracts Insurance & Reinsurance Real Estate

Construction Insurance Litigation Restructuring & Insolvency
Copyright Intellectual Property & Antitrust Right of Publicity
Corporate Governance Investment Treaty Arbitration Securities Finance
Corporate Immigration Islamic Finance & Markets Securities Litigation
Cybersecurity Labour & Employment Shareholder Activism & Engagement
Data Protection & Privacy Legal Privilege & Professional Secrecy Ship Finance

Debt Capital Markets Licensing Shipbuilding

Dispute Resolution Life Sciences Shipping

Distribution & Agency Loans & Secured Financing State Aid

Domains & Domain Names Mediation Structured Finance & Securitisation
Dominance Merger Control Tax Controversy
e-Commerce Mergers & Acquisitions Tax on Inbound Investment
Electricity Regulation Mining Telecoms & Media

Energy Disputes Oil Regulation Trade & Customs
Enforcement of Foreign Judgments Outsourcing Trademarks

Environment & Climate Regulation Patents Transfer Pricing

Equity Derivatives Pensions & Retirement Plans Vertical Agreements

Also available digitally

Online

www.gettingthedealthrough.com

Law bty
m ABA Section of
International Law

Research

LATIN AMERICAN CORPORATE COUNSEL ASSOCIATION

Your Gateway to International Practice

Air Tmnsport THE QUEEN’S AWARDS
FOR ENTERPRISE:

ISSN 1751-9098 2012

Official Partner of the Latin American
Corporate Counsel Association

Strategic Research Sponsor of the
ABA Section of International Law






